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CORPORATIONS (COMMONWEALTH POWERS) BILL 2001 
CORPORATIONS (ANCILLARY PROVISIONS) BILL 2001 

CORPORATIONS (ADMINISTRATIVE ACTIONS) BILL 2001 
CORPORATIONS (CONSEQUENTIAL AMENDMENTS) BILL 2001 

Cognate Debate 
On motion by Hon N.F. Griffiths (Minister for Racing and Gaming), resolved -  

That leave be granted for the Bills to be debated cognately. 

Second Reading 
Resumed from 29 May. 

HON PETER FOSS (East Metropolitan) [8.02 pm]:  The Opposition supports each of these Bills but does so 
without any great enthusiasm.  That lack of enthusiasm is probably shared by the Government and every other 
party in this House.  This House showed that lack of enthusiasm in 1991, as did the Labor Party in 1991.  We 
support these Bills because we believe that Western Australia has no alternative but to support them.  We do not 
believe they will present any benefit to the people of Western Australia.  In fact, if history is any indicator of the 
future, it will probably mean Western Australians will receive even less consideration, a withdrawal of services, 
an increase in complexity of law and a decrease in access to decision makers.  Having said that, members might 
wonder why on earth the Opposition supports it.  The reason we support it is clear from the report of the 
Legislation Committee; that is, if Western Australia does not support this legislation, businesses and companies 
in Western Australia will be isolated and treated like pariahs, and Western Australia will be even more 
disadvantaged. 

Hon Derrick Tomlinson:  We have never tested that, have we?  We were bluffed in 1991. 

Hon PETER FOSS:  There is no bluff in this instance. 

Hon Derrick Tomlinson:  Yes, there is. 

Hon PETER FOSS:  I have read the Bill. 

Hon Derrick Tomlinson:  I have read the actions of the previous Labor Government. 

Hon PETER FOSS:  The commonwealth Corporations Act, which has been agreed to, contains a number of 
rather nasty provisions which, if enacted, would certainly make life extremely difficult for Western Australian 
corporations and businesses.  I have no doubt about that whatsoever.  It is a desire on the part of commonwealth 
bureaucrats rather than politicians to seize power from the States and run things themselves because they are 
convinced they can do it better.  There is little evidence to suggest that that is true.  The excuse for the first 
seizure by the Commonwealth Government was the events of 1980 in Western Australia.  Although those events 
were disgraceful, I am not sure that they were due to the lack of the efficacy of the legislation at that time.   

It is ironic that in recent times HIH Insurance, One.Tel, Harris Scarfe Ltd and Impulse Airlines have collapsed.  
They were all significant corporate failures involving large amounts of money.  The HIH Insurance case 
highlighted the additional cautionary tale of the Australian Prudential Regulation Authority’s failure to prevent 
these losses.  Newspapers allege that the directors failed in their duty and may have been shifting money 
contrary to the interests of both creditors and shareholders.  It is interesting that these massive failures are 
occurring when the Commonwealth Government is holding itself out as being remarkably good at doing these 
things.  The most ironic feature of this is that, after the HIH Insurance failure, Hon Joe Hockey - Hon Peter 
Costello’s lackey in all of this - had the cheek to suggest that it was a good reason for the Commonwealth 
Government to take over responsibility for workers compensation insurance.  What an amazing suggestion!  It is 
doing so well with its insurance responsibilities that it wants to take over workers compensation insurance.  
What a wonderful idea!  As events have transpired it has become clear that if any fault exists in the system, it is 
in the commonwealth arena, not the state arena.  Members should be warned: the fact that it has been suggested 
by Hon Joe Hockey indicates that it is in someone’s mind in Canberra and it will be the next grab for power on 
the part of commonwealth bureaucrats.  This grab for power is nothing new with regard to corporations and more 
generally.   

Unfortunately, in drafting the Australian Constitution, our forefathers did not take into account the fact that the 
Commonwealth Government was left with not much to do.  Rather than occupy itself with the boring things left 
within its purview, the Commonwealth Government has looked over the fence and decided that the grass is 
greener and that it would rather do everything itself.  Commonwealth Governments have consistently tried to 
take over state responsibilities and have used their fiscal powers to tell the States how they should do everything.  
As Hon Derrick Tomlinson pointed out, it would have been good if when we handed over the taxing power to 
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the Commonwealth Government, we had done so using a reference similar to this rather than an amendment to 
the Constitution.  If we had, we could have easily - 

Hon Derrick Tomlinson:  It is a wonderful reference.  

Hon PETER FOSS:  I am talking about one similar to this, which could be pulled back and not returned in the 
same form.   

Hon Derrick Tomlinson:  We can.  

Hon PETER FOSS:  That is an interesting point.  If the member believes that, perhaps we can contemplate it.   

Hon Derrick Tomlinson:  Come the revolution, I will.  

Hon N.D. Griffiths:  That is the blue evolution.  

Hon PETER FOSS:  We could ensure that we get back most of the money.  The Commonwealth Government 
could collect the tax and we would get it.  That is a good idea.   

The reality is that, since the Commonwealth Government became heavily involved in this, we have seen no 
increased efficacy in the way the law operates.  First, we saw an incredible increase in complexity.  
Commonwealth draftspersons seem to write the most complex legislation possible.  The two volumes of the 
Corporations Law and the thickish volume of the Australian Securities and Investments Commission law have 
been tabled in this House.  The Corporations Law is better than it was.  The Commonwealth actually admitted 
how badly it had done when first enacting the Corporations Law, and it had a simplification law.  The idea of 
that was to try to make simpler what it had complicated.  It has been obsessed with amending it, almost nonstop.  
Since the Commonwealth has had this legislation, it has been not just amending it to tidy it up, but bringing in 
massive rewrites of the legislation.  I think we are up to No 7 of the Commonwealth’s Corporate Law Economic 
Reform Program Act - it might even be up to CLERP 10 as far as the officers are concerned.  All the time the 
law is being changed and reviewed.  It is getting more and more complex.  The law itself does not seem to make 
the slightest difference to corporate performance - not one little bit. 

The cost has risen enormously.  When the Commonwealth took over, instantly it started to impose 
commonwealth-type fees.  Therefore, instead of paying the odd dollar to file a form at the companies office, the 
starting point is round about $400, and one ends up with huge fees payable to the Commonwealth.  Of course, 
these extra fees are needed because everything is taken to the Latrobe Valley, somewhere in the depths of 
Victoria, and buried there.  It requires an awful lot of money to take everything from all over Australia to the 
Latrobe Valley and retrieve it every time it is needed. 

The cost has been extremely high.  The service has been atrocious.  One by one, the States have complained 
about the reduction in services.  Admittedly, it started with the more remote States.  It is rather like losing 
circulation: the remoter parts of the body lose it first.  The first complaints came from Tasmania.  Interestingly, 
the next ones came from South Australia, followed by Queensland, Western Australia and, believe it or not, 
finally Victoria.  The reason we got the 1991 legislation was that a deal was done - there is a certain sense of 
deja vu in this - between Victoria, New South Wales and the Commonwealth.  All the States were against it.  
Then a little deal was done whereby the influence and power would be split between Melbourne and Sydney.  
Suddenly it was a good idea.  The Commonwealth managed to persuade New South Wales and Victoria that 
there was some self-interest in it for them, and suddenly they were in favour of it.  Of course, it meant that the 
remaining States were considerably disadvantaged by virtue of the fact that New South Wales and Victoria were 
in favour of it.  The Business Council of Australia chipped in, in chorus, to support it.  Of course, John Ralph 
and his little group always support these things.  As far as they are concerned, there should not even be a 
federation.  The States get in the way, and the less they are given to do, the better.  If everything can be run out 
of Sydney, with not the slightest bit of attention paid to the fact that there are States, that is the number one thing 
to do, and that is what they support. 

Large business, New South Wales and Victoria supported it, so everyone else had to follow suit.  Western 
Australia probably put in the most vigorous of defences against it.  I remember that we rejected it in the first 
instance, and, unfortunately, we had to come back to this place between Christmas and New Year to pass it 
because of everybody’s outrage.  Western Australian businesses were highly supportive of our position, but that 
did not work out in the end once the rest of Australia had gone ahead with it, because they ran the risk of being 
isolated. 

Hon Derrick Tomlinson:  You will recall that we had to capitulate when the Australian Stock Exchange 
threatened to de-list the Western Australian stock exchange.  Then Western Australian business changed its 
mind. 
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Hon PETER FOSS:  Yes.  Hon Derrick Tomlinson indicates some of the nice little Mafia-type offers that cannot 
be refused that were made.  Similar things are contained in this commonwealth legislation.  The commonwealth 
legislation has a similar effect on the corporations in any State that ceases to be a referring State or never 
becomes a referring State.  If Western Australia were not a referring State, the implication is that it would be 
treated rather like an Iraqi leper by the rest of Australia.  It would get no better deal than that which Iraqi foreign 
companies would get in dealing with the rest of Australia.   

It would not be too choice to do that.  That is what happened in 1991. 

We were keen to ensure that Western Australia had decision-making power, because that is very important.  One 
of the examples that largely motivated me to raise this point of decision-making power arose from the wholesale 
wine tax; Hon Derrick Tomlinson will remember this also.  A large number of Swan Valley wine producers had 
received massive wholesale tax assessments, together with penalties.  The reason they received those 
assessments is that wholesale tax is based on wholesale prices, and in calculating the wholesale price of wine for 
people who did not sell it wholesale, the Australian Taxation Office had used a formula that was based on the 
New South Wales liquor tax.  The Western Australian winegrowers had calculated their wholesale tax on the 
basis of the Western Australian liquor tax.  However, because the NSW liquor tax is applied in a different way 
from the liquor tax in Western Australia, it had the effect of increasing the notional wholesale price and, 
therefore, the amount of tax payable.  

The Western Australian winegrowers went to see the Deputy Commissioner of Taxation in Western Australia.  
The Deputy Commissioner of Taxation sounds like an extremely important person who is vested with all the 
powers of the Commissioner of Taxation and is his deputy in Western Australia.  However, the Deputy 
Commissioner of Taxation said, “I am sorry.  I cannot do anything about it, because it is a matter of policy, and I 
do not have the authority to change a matter of policy.  You will need to see the First Commissioner of Taxation 
in Canberra.”  It is difficult to understand how the ATO could have a policy on something that was a matter of 
fact, but it said that its policy was to calculate the tax according to the New South Wales formula.   

Therefore, these winegrowers from Western Australia, who had huge bills that went back several years, and had 
enormous penalties imposed upon them, were told that they should get on an aeroplane and queue up to see the 
first commissioner in Canberra.  They would have had Buckley’s chance of getting to see him; and even if they 
did get to see him, they would have had Buckley’s chance of getting more than 15 minutes with him to explain 
their position.  However, luckily for them, Hon Fred Chaney came to their rescue and took up the matter in 
Canberra on their behalf, and he was able to get that policy changed. 

That indicated to me more than anything else how risky it is to have commonwealth officials in Western 
Australia.  Those officials are not allowed to make decisions, and because they are not allowed to make 
decisions, people do not want to take on the job.  An aspiring bureaucrat does not want to get stuck in a dead-end 
job in a backwater like Perth; therefore, the quality of the bureaucrats who come to Perth drops; therefore, they 
are entrusted with fewer decisions; and so it goes on.  It becomes cyclical.   

Hon Ljiljanna Ravlich:  Are you saying that our bureaucrats are not up to it?   

Hon PETER FOSS:  Ours or the Commonwealth’s?   

Hon Ljiljanna Ravlich:  Ours.   

Hon PETER FOSS:  Ours are.   

Hon Derrick Tomlinson:  Not many of ours are left.   

Hon PETER FOSS:  No. 

Hon Ljiljanna Ravlich:  Under the Court Government, there were 13 000 public sector job losses.  

The PRESIDENT:  Order!   

Hon PETER FOSS:  I think Hon Ljiljanna Ravlich missed the point.  I am talking about commonwealth 
bureaucrats.  The problem is that because Western Australia is not regarded as a plum posting, it does not attract 
quality bureaucrats; therefore, those bureaucrats are not given authority; and it becomes a cycle in which the 
amount of authority is continually diminished.   

One of the things we are concerned about is that we knew that if we had a problem in Western Australia, we 
could see the Commissioner for Corporate Affairs - a simple matter.  People could see the top man; they could 
see the person who made the decision; they could see the minister.  If people had a problem with corporate law 
in Western Australia, it was a practical, attainable matter for them to actually speak to the person who could then 
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make a decision.  That continued to be the case even after the National Companies and Securities Commission-
type scheme was introduced.   

I should mention the Alice Springs agreement, because whenever schemes for national or uniform legislation are 
introduced, normally they are accompanied by a ministerial agreement that governs how they will happen.  It is 
like a treaty between the States.  The treaty between the States so far as the 1991 agreement was concerned was 
called the Alice Springs agreement.  That specifically said that the States were to ensure that the person 
responsible for decision making in Western Australia was to have full authority.  There would be absolutely no 
difference between the person in Western Australia and the person in Sydney, Canberra or Melbourne, and it still 
says that.  The Alice Springs agreement was a provisional agreement until 1997.  In 1997 a final agreement was 
signed, which set out what was contained informally in the Alice Springs agreement.  It is still stated in that 
agreement, and I believe it says it in the current one.  If members look at the annexure to the committee’s report, 
they will find that exact statement about the authority of the people.  The relevant clause is clause 603, which 
says -  

(5)  The Commission will, to the fullest extent practicable, and having regard to issues of 
efficiency, delegate its functions and powers to the Regional Commissioners.   

(6)  Subject to the ultimate authority of the Commission, the Regional Commissioners will be 
fully consulted on the allocation of the Commission’s resources and the setting of the 
Commission’s priorities.   

I would call that a wooden lie, because paper is made out of wood.  It is a lie.  Notwithstanding the statement by 
the Commonwealth that that is what was going to happen, it did not.  The reality is that the regional 
commissioners do not have that authority; they have never had that authority and their authority continues to 
diminish.  Time and again the point has been raised at the ministerial council for corporations that the regional 
commissioners do not have that authority.  The answer given is that people do not have to worry about that; they 
can always get on the telephone and talk to somebody in Canberra or Sydney.  The reality expressed by people 
dealing practically with corporations law is that they do not deal with it.  It is just like any commonwealth 
department: if it has not happened in the eastern States, it has not happened at all.  People should not expect any 
enforcement over here.  The classic example of enforcement is the finance brokers issue.  Corporations were 
involved with that.  For a period, that area of the finance brokers business had been regulated by the 
Commonwealth.  Do members think the Commonwealth will even listen?  Do members think it was interested in 
doing anything?  No, it was not.  The only reason two liquidators were eventually appointed is that the State 
asked and suggested that they be appointed and agreed to pay for it.  If people living in Western Australia want 
the Commonwealth to do its job, they will have to pay extra to have it done; whereas if it happens in the eastern 
States, it is a big problem and the Commonwealth Government will instantly look after the eastern States.  The 
reality is that Western Australia is an enforcement desert.  The Commonwealth is not all that interested unless 
there is some impact on the eastern States.  Interestingly, I recall that one of the people who came to persuade us 
not to be so insular, isolated and parochial was the now Treasurer of the Commonwealth, Mr Peter Costello.  We 
attended a meeting at which he preached to us.  We were given a lecture on how good everything was for us, 
how well it would work and how insular, isolated and parochial we were being.  He did not know about any of 
the problems, and he did not seem to want to know about them at all until we informed him that perhaps he had 
overlooked one or two little problems that we could see arising out of the Commonwealth’s taking over.  It is no 
great surprise that Hon Peter Costello has not changed his approach and attitude to this whole area.  All of the 
promises we were given were not kept.   

Another issue is services.  Every time the States raised the issues of the reduction of staff and services and how 
they could get this or that done, we were given a lecture.  Mr Dawson gave us a lecture and said that it was a 
figment of our imagination; in fact, the service was just as good, if not better. 
Hon Derrick Tomlinson interjected. 
Hon PETER FOSS:  I was not isolated in that thinking.  The fact is that that is the way ministerial council 
worked.  The Commonwealth, of course, had a loaded vote.  It did not matter how much we got upset; as long as 
New South Wales and Victoria were happy, that was the end of the matter.  We could not do anything about it 
because the Commonwealth had this wonderful loaded vote, and it did not pay any attention to this matter until it 
started to affect New South Wales and Victoria, but, interestingly enough, finally it did.  One of the 
consequences of all this is that corporate regulation has withdrawn to Sydney.  Although New South Wales and 
Victoria were given an undertaking that it would be spread equally between the two, and they would work with a 
consular-type exchange and division of powers, it started to move into Sydney.  At that stage Victoria became 
upset that it was being spurned and was losing not only its decision-making power to New South Wales, but also 
its prestige and its place as the financial centre of Australia.  Of course, Victoria lost its place as the financial 
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centre of Australia some time ago, but this certainly did not assist.  Therefore, Victoria started to get quite toey 
about it as well. 
At long last the Commonwealth had to face up to the fact that complaints about the way in which the 
Commonwealth was effectively running the matter were being made by not only the remote States, but also 
Victoria.  I am speaking about this matter as though the Commonwealth were running it and the States were on 
the fringe - for all intents and purposes that is exactly the way it was - but, interestingly enough, it was not a 
commonwealth law.  In fact, it was a series of state laws that operated as one national law.  In that way it 
differed from the national corporations scheme that pertained up to 1991, which was a state law administered by 
the States.  It was supported by the Commonwealth because the Commonwealth had constitutional power in 
certain areas, but, generally speaking, the States ran the basic corporations power.   

The National Companies and Securities Commission was a state authority.  It was vested with its existence by 
state laws.  There was never any doubt about the constitutional certainty of the NCSC scheme.   

The difference between State Parliaments and the Commonwealth Parliament is that the State Parliaments are 
plenary Parliaments, and the Commonwealth Parliament is not.  The State Parliaments can do anything, whereas 
the Commonwealth Parliament - 

Hon Derrick Tomlinson:  Is only limited by the powers referred to the Commonwealth. 

Hon PETER FOSS:  Even with many of those powers referred to the Commonwealth, it was only until such time 
as the Commonwealth occupied the field.  However, in all other respects, the State Parliaments are plenary, 
whereas the Commonwealth Parliament is very limited.  We must find in the Commonwealth Constitution not 
only the powers but also everything else involved.  A classic example is the Wakim case.  Chapter 3 of the 
Constitution states that the federal Parliament can vest federal courts with federal jurisdiction and it can vest 
state courts with federal jurisdiction.  That is very nice - and so it can - but the Constitution contains nothing 
about vesting federal courts with state jurisdiction; because it was not included, it could not be done.  It is much 
like a state corporation in that respect - if it is not in there, it cannot be done.  In some cases there is a reluctance 
to read things into the Constitution, by way of necessary implication. 

One of the other matters raised in 1991 was whether it was a very bright idea. People queried whether setting up 
a commonwealth body would result in some slight constitutional complications.  Interestingly enough, that is 
exactly what the States said to the federal Government when it set up the Federal Court of Australia.  The States 
offered to set up a court that would operate federally if the Commonwealth wanted that.  However, the 
Commonwealth decided to do it its own way. 

The Commonwealth has done it again with the federal magistracy, against the recommendations of all the States 
which say they can deal with it.  As soon as there is a federal magistracy, there will be problems with chapter III 
of the Commonwealth Constitution.  The classic example is that the Commonwealth cannot vest federal 
magistrates with state jurisdiction; therefore they can exercise only federal jurisdiction and any accrued 
jurisdiction.  The convenience of a state court - the Family Court of Western Australia is a classic example of a 
court that can do everything - would be lost.  The Commonwealth must also appoint its magistrates to the age of 
70 years.  The Commonwealth pays them like district court judges, which presents a problem for the magistracy 
in every State.  Every time the Commonwealth does it; every time the States say they will have a problem with 
it; and something goes wrong every time.  Who can fix it?  The States.  The States, as plenary Parliaments, can 
pass validating legislation.  If the Commonwealth cannot do it, the Commonwealth cannot validate it either.   

The classic example is the law we are discussing.  One of the Bills is a validating law.  It must be, because only 
the States can validate, and only the States can validate retrospectively.  The Commonwealth does not have 
power over anything that happened in the past.  It cannot lift itself up by its bootstraps to give itself power, so we 
must rely on the States for the validation of everything that has happened in the past.  Time and again the 
Commonwealth does these things.  The Commonwealth is warned by the States that it is not the way it is done 
under the Constitution and that the Commonwealth is trying to subvert the Constitution and is doing things in 
such a way as to create a real mess.  The Commonwealth ignores the States, goes ahead and gets it wrong, and 
the States must sort out the situation.  That is where we were in 1991. 

From 1991 onwards, there was the supposed commonwealth regulation of Corporations Law, but under a state 
law regime and a federal body called the Australian Securities and Investments Commission.  It was originally 
called the Australian Securities Commission before it changed its name to ASIC.  For a long time some of the 
constitutional problems started to show up reasonably well.  The one that really worried us was, of course, the 
possibility that the cross-vesting legislation would be struck down.  There was cross-vesting in a number of 
areas.   

I will explain the meaning of cross-vesting.  When the Federal Court was set up, it was vested with certain 
federal jurisdictions.  However, very few cases involve only federal law.  In what areas did the Federal Court 
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have jurisdiction?  In the first 10 years of its operation the Federal Court spent its time working out what it could 
or could not do.  A number of people went to the Federal Court.  After thousands of dollars had been spent, the 
court was told it did not have jurisdiction.  The court developed a reasonably robust accrued jurisdiction, but it 
was still limited.  Enormous amounts of time and money were wasted on sterile arguments over jurisdiction.  
Eventually this problem was solved by all States passing some cross-vesting jurisdiction legislation.  It said that 
any State in the Commonwealth could exercise the jurisdiction of any other State in the Commonwealth, and 
included the Federal Court in that provision.  If a party decided there was a better place in which to have his case 
heard, he could transfer it to that court and the argument could be continued in that court as though it had been 
commenced in it.  Therefore, people got on with their cases, as opposed to arguing about peripheral issues.  That 
was a very sensible and useful piece of legislation.   

Unfortunately, a challenge was mounted that it did not fit in with chapter III of the Commonwealth Constitution.  
It originally arose in the Gould and Brown case.  In that case it managed to survive purely by a counting rule in 
the High Court.  However, in Re Wakim the specific cross-vesting in the 1991 Corporations Law came up for 
decision and it was knocked down.  The High Court held that because chapter III did not give the 
Commonwealth Government the power to vest federal courts with state power, they could not exercise the power 
under the Corporations Law to deal with corporations disputes or any of those matters.  This had been seen 
coming for some time by the Standing Committee of Attorneys General.  It was quite clear that the only way to 
restore cross-vesting if it were knocked down was through a constitutional amendment.  Something would have 
to be done with chapter III of the Constitution.  We suggested that then would be a good time to do it as cross-
vesting was good, and the Commonwealth was obviously not going to get rid of the Federal Court - even though 
that would have been a fairly reasonable alternative.  We said that we were happy to make it a state court and for 
the Commonwealth to continue to pay for its operation.  As such, a constitutional amendment was needed to 
restore that very worthwhile legislation.  The Commonwealth appeared to go along with the idea that that was 
not a bad way of fixing the problem.  There was still agitation from commonwealth bureaucrats who saw it as an 
opportunity to make it federal law rather than state law.  It did not solve the overall problem of cross-vesting but 
it certainly got the Commonwealth off the hook as far as the Corporations Law was concerned. 

The federal referendum on the republic was held and we were then told that the Commonwealth would not 
contemplate another referendum.  The membership of the ministerial council and that of the Standing Committee 
of Attorneys General is almost identical, but not quite.  It differs enormously in the voting: the Commonwealth 
has a loaded vote in the ministerial council and it is always chaired by the Commonwealth’s representative, who 
is a minister from Treasury and not from the Attorney General’s department.  That has always been the case, no 
matter which party is in government.  It is seen by the federal Government as a Treasury matter and not a legal 
matter - therein lies part of the tale.  The Standing Committee of Attorneys General is always chaired by the host 
Attorney General, and the ministerial council is always chaired by the Commonwealth.  The ministerial council 
votes, whereas SCAG usually does not vote.  When the council votes, the Commonwealth has a loaded vote.   

When this issue came up, the direction came from the Treasurer that the referendum was no longer under 
consideration, and it would have to be done by referral of power.  SCAG was a bit upset as it was not seen as 
addressing the problem in any way; it was only slightly sidestepping it.  There was considerable concern about it.  
It was resolved that various ways of dealing with the problem should be looked at; referral was one of the 
options.  I argued that if we were to have referral we should refer a Bill by way of mutual recognition rather than 
refer a power.  The Commonwealth did not like that idea too much, but most of the state Attorneys General were 
keen on the idea as an alternative - they liked the mutual recognition model.  That debate occurred at the 
Brisbane meeting when it was agreed in principle to have a referral, especially of a Bill.  The Commonwealth 
ignored the idea.   

It did not like the idea of a referral Bill; it much preferred the referral of a power, for a number of reasons.  If a 
Bill is referred, Governments cannot leap all over the place - they can legislate only a specific Bill.  The 
Commonwealth must keep going back to the States if it wants to amend the Bill.  If the States were continually 
asked to refer more of their powers, they might ask for a slightly different voting system.  If constitutional 
powers were continually handed over, the Constitution could be amended on the votes on the Commonwealth 
and two Territories, which would not be fair.  The Commonwealth saw that the States might have more control 
over it.  Between the meeting in Brisbane and the meeting in Melbourne, the Commonwealth started trumpeting 
about the way in which things were to be done, that there would be a referral of powers and that only the two 
idiots in Western Australia and South Australia wanted things done differently.  The Commonwealth misjudged 
the temper of the meeting.  The meeting in Melbourne displayed a lively mood against the Commonwealth’s 
idea of complete referral.  In the meantime the Commonwealth had presented its draft document; it was eight 
very finely typed pages of referral and exceptions.  Four pages detailed what the Commonwealth could do, and 
another four outlined the circumstances under which it could not be done.  We thought there was not a big 
problem and that the Commonwealth had exaggerated hugely the effect of the Wakim and Hughes cases.  The 
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effect was hugely exaggerated.  The problem was not that the issue would not be resolved but that, pending 
resolution, a number of court cases would be initiated.  Eight finely printed pages of referral and retraction from 
referral would have meant an enormous boundary between commonwealth and state powers.  I likened it to the 
west coast of Norway, because the agreement would have initiated fine zigzags between the two sets of powers.  
The document determining the areas of Corporations Law over which the Commonwealth had power would have 
been almost as long and complicated as the Constitution.  The effect of that would have been a lawyers’ field 
day.  The Commonwealth eventually had to back down.  It agreed to a referral of the Bill and that four States - a 
majority - would have to agree to any change.  We also agreed to various other things in the accompanying 
intergovernmental agreement.  The next ministerial council meeting was held in Tasmania.  That did not go too 
well because Hon Joe Hockey, who chaired it, seemed determined to take on everybody and to insult and offend 
them.  The Attorney General from Queensland was concerned about remarks made by Hon Peter Reith that 
indicated that the Commonwealth would use the corporations power to take over industrial relations.  Mr Reith 
meant the commonwealth corporations power, which it plainly has, rather than the referred corporations power.  
The commonwealth Attorney General and the minister were keen to assure Hon Matt Foley of that, but he was 
not at all convinced.  The meeting was unproductive, due mainly to the chairmanship of Hon Joe Hockey.  We 
adjourned after Mr Foley had eventually been reassured by everybody.  However, he passed through Melbourne 
on the way to Brisbane and learnt that Hon Peter Reith had made another statement about taking over 
responsibility for industrial relations.  I think he felt he had been diddled and became extremely alarmed at what 
Hon Peter Reith was up to.  We next met in Sydney.  That meeting could have resolved all these matters, but the 
Labor States, led by Queensland, had decided they wanted to include in the referred Act a provision that the 
Commonwealth could not do anything about industrial relations.  I advised them that I did not think the 
Commonwealth would go along with it, and also that I would support the Commonwealth because I did not think 
it was a good idea.  It had the same problems as the proposed initial referral.  Not surprisingly, the 
Commonwealth, which had come to the meeting with a totally different mood, objected to that and walked out, 
quite rightly saying that such a provision would not be acceptable.  The unfortunate effect was an impasse. 

A few other problems arose.  The Commonwealth wanted the legislation to come into effect on 1 January, but 
the States did not think they could do that.  We thought 1 July would be more practical.  The reason the 
Commonwealth wanted a 1 January start was that it did not think it would be able to pass much legislation this 
year because of all the Centenary of Federation celebrations in Melbourne.  It was not that the legislation was a 
matter of great import, but that the Commonwealth had other things to do.  It took a while to get the 
Commonwealth to admit that the pressing need to pass the legislation was not any great matter of state or 
commercial urgency but that it had scheduled a wing-ding in Melbourne.  

Hon Derrick Tomlinson:  That was a matter of great import.  

Hon PETER FOSS:  It was.  The Commonwealth wanted us to get the legislation through this Parliament; yet we 
had to have an election.  We said that it had Buckley’s chance of us getting that legislation through in the dying 
days of a session when other legislation had to be passed.  It was absolutely unbelievable that the 
Commonwealth expected us, in December, to suddenly bring in legislation of this nature and say that it must be 
passed in two days, especially considering the 30-day rule in this House.  The Commonwealth said it was very 
important that the legislation be passed.  We eventually discovered that the reason was that the Commonwealth 
needed to have its little afternoon tea in Melbourne.  At that stage we ceased to be quite so impressed by the 
urgency of the matter.  

Hon Derrick Tomlinson:  Was it the Canberra bureaucrats or our parliamentary colleagues?  

Hon PETER FOSS:  I think our parliamentary colleagues were the ones trotting down to Melbourne.  They had 
worked out that they could not deal with this legislation in the first part of the year because of their time in 
Melbourne.  They had carefully worked out the slots for the debate of legislation in the Commonwealth 
Parliament, and they had allotted this legislation a slot in December.  It could not get one after that because of 
the Melbourne trip.  The Commonwealth knew it would not be able to get it through its Parliament because it 
had to attend a gracious afternoon tea in Melbourne. 

Hon W.N. Stretch interjected. 

Hon PETER FOSS:  I did not know that.  The fact is that Western Australia lost a lot of enthusiasm for the 
commercial urgency of this legislation when it found out that the Commonwealth wanted its Bill passed in a 
hurry because it wanted to attend a social occasion. 

The Prime Minister then decided that the matter would have to be resolved, and he and the Treasurer went to see 
the Premier of New South Wales.  The Premier of Victoria learnt about that and decided he would not allow a 
meeting to take place with the Premier of New South Wales without his presence.  There was then a meeting in 
Sydney of the Premiers of Victoria and New South Wales and their Attorneys General with the Prime Minister 
and/or the Treasurer.  Nobody else was invited.  Members should bear in mind that New South Wales and 
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Victoria raised the nonsensical idea of including the industrial relations exception in the referral Bill.  Therefore, 
instead of dealing with Western Australia, which actually indicated sympathy for the Commonwealth’s position, 
the Prime Minister and the Treasurer talked to New South Wales and Victoria.  We all know why the 
Commonwealth talked to New South Wales and Victoria.  When it has Victoria and New South Wales on its 
side, it does not have to worry about the people out in the sticks in Queensland, Tasmania, Western Australia and 
South Australia, because they do not matter.  I do not believe Hon Matt Foley was too thrilled about the whole 
matter, because he raised it in the first place but was left out of the meeting.  What did they agree?  It was a 
wonderful result for New South Wales.  We should congratulate the Premier State.  I cannot remember 
Victoria’s name - 

Hon Derrick Tomlinson:  The Garden State and On the Move. 

Hon PETER FOSS:  Yes.  We should congratulate the Premiers and Attorneys General of those brilliant States 
for looking after the national interests so well.  What did they get in the legislation?  They got a recital in the 
referral Bill to deal with industrial relations that is not intended to confer power.  What effect does it have 
legally?  Absolutely none at all.  In fact, if anything, it casts doubt on the whole matter.  There is no benefit at 
all.  They got a sop to their own stupidity.  What did they give away?  Originally four States were to approve the 
legislation, which was a pretty good move by the States, as Western Australia would have been given back some 
of the power it lost in 1991.  I patted myself on the back because I had managed to restore to WA the possibility 
that it might be consulted instead of treated like a mushroom.  I thought we had done a pretty good job.  In fact, 
the Victorian Attorney General said, “I never thought I’d say this but thank heavens for Peter Foss.”  I had 
managed to claw back some of those matters.  What did those brilliant little negotiators get back for what they 
gave away?  They got a wonderful little sop in the recital.  In return, instead of the approval of four States being 
required for a change to the Constitution, the approval of only three States or Territories is required; that is, the 
Commonwealth plus a Territory and two States.  What a wonderful job!  That agreement was announced with a 
wonderful press release saying what a great job they had done, how they had solved the impasse and how they 
had reached an accord.  Rubbish!  It was the most incompetent bit of absolute uselessness on their part.  I know 
how it happened.  Obviously, all the negotiating was done by those high-powered Premiers who had not been in 
the job for the previous two years, had no idea of the legal problems and probably did not know anything about 
the legislation.  I suspect - it may be unworthy of me to say this - that there may have been an agreement that 
satisfied New South Wales and Victoria.  There may have been a financial agreement with arrangements about 
how the agreement would be run in future - as there was in 1991 - which suddenly got New South Wales and 
Victoria on side.  No press release was issued about how New South Wales and Victoria had been looked after.  
However, I very much doubt that they did not get any assurances from the Commonwealth on how this 
agreement would be run in the future.  Notwithstanding this brilliant move by the Premiers of New South Wales 
and Victoria, the rest of us had to go along with it.  The problem is that, once the Commonwealth Government 
has one referral with which it is satisfied, it can legislate in a way that makes life difficult for anyone who is not 
part of the arrangement.  Undoubtedly, New South Wales and Victoria account for most of the corporations in 
Australia.  It could be extremely inconvenient if they were able to pass legislation that would make life difficult 
for our companies.   

I was not party to the final agreement and Western Australia’s acceding to this lame-brain solution that New 
South Wales and Victoria came up with, but I doubt that the Western Australian Attorney General was given any 
choice.  The result is that we have now agreed to go into a system whereby the States refer a Bill to the 
Commonwealth Government, and it enacts that legislation.  As members understand, the Commonwealth 
Government did not want to have to come back to the States for approval every time it wanted to amend the 
legislation.  Therefore, we have a referral of the capacity to amend expressly that legislation.  We do not give the 
Commonwealth Government the power to legislate generally in that area; we give it the power to amend 
expressly that legislation.  That still gives it a modicum of room in which to move.   

As far as the Act is concerned, the States have only one method to protect themselves; that is, because it is 
referral legislation, the States have the capacity to terminate the reference.  It became clear to me that there 
would be no point in terminating the reference because it would be like saying to the Commonwealth 
Government, “Come and sit close while I blow my brains out.”  We must have the capacity to put pressure on 
the Commonwealth Government.  At the Melbourne meeting I suggested that we needed a partial termination; 
that is, a method by which we could terminate the amendment power.  We would still have a perfectly 
operational Corporations Law - because the basic referral would exist and the amendments would have been 
validly passed - but from then on the Commonwealth Government would have no power to amend the law as far 
as the referral is concerned.  The other States adopted that suggestion.   

Once the Commonwealth Government became aware of this move, it included in its Bill a clause providing that 
if any State partially terminated, it would cease to be a referring State.  It was very cleverly turned back into a 
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total termination.  I am pleased to say that we managed to get further than that.  We arrived at an agreement 
whereby, if all the States were to terminate, they remain referring States and the partial termination would come 
into operation.  The intergovernmental agreement provides that if four States vote to terminate, all States 
terminate.  Therefore, if four States say they will terminate, that is the end of the partial reference.  I do not know 
what would happen then.  However, it gives the States a usable power.  We do not have these powers because we 
intend to use them, but because we can threaten to use them.  If we do not have the power to threaten, we have 
no power.  If the Commonwealth Government knows that we cannot even threaten to do it, we might as well not 
have these provisions.  That has certainly been reflected in the treatment we have experienced in the past 10 
years.  We now have some form of sanction that can be used.   

The authentic form of the Bill was tabled in the New South Wales Parliament, and it was tabled in this place by 
Hon Nick Griffiths.  The advice from Greg Calcutt, parliamentary counsel, is that most of the Bill reflects the 
commonwealth Corporations Law.  Only some parts are different: parts 1.1, 1.1A and 9.6A.  Part 1.1 deals with 
a State ceasing to be a referring State, and picks up the fact that a State continues to be a referring State if all six 
States terminate.  Part 1.1A is a very important provision - I think it is a very positive provision.  It is probably 
the best advance in commonwealth-state legislation that I have seen in a long time.  The big problem with going 
from an apparent commonwealth law to a real commonwealth law is section 109 of the Constitution.  Under that 
section, once a commonwealth law occupies the field, all state law is shifted out.  It is not like an ordinary 
statutory interpretation when there is a mere inconsistency and one provision will prevail over another.  Under 
section 109, the general rule is that if the Commonwealth moves into a field, it does not matter whether the state 
provision is directly contradictory; if it is in the same area, it is vacated.  That was a matter of great concern to 
us.  The Commonwealth wanted us to hand over this power, and it said it was just to allow things to carry on.  
However, it would have a significant effect, not only on our powers in this area, but also potentially in almost 
every area.  A commonwealth law relating to corporations could cover almost every single aspect of daily life.   

Paragraph 4.5 of the report of the Standing Committee on Legislation states - 

Part 1.1A is intended to restore the relative position of State and Commonwealth legislation so that 
State legislation is not unwittingly rendered invalid.  It does this in four ways: 

it specifically states that it is not the intention of the Commonwealth legislation to occupy the 
field; 

That is a pretty important matter.  I suppose occupying the field is probably the most wide ranging of the effects 
of section 109.  The report continues - 

it specifically preserves inconsistent State legislation; 

it provides for priority of State legislation in the case of inconsistency; and 

it permits the State specifically to override the Corporations law. 

It then has a provision whereby the Commonwealth can un-override that by regulation.  However, the 
intergovernmental agreement provides that it will do that only with the consent of the State involved.   

Section 109 should have a different provision when it comes to referral powers.  I have had drafted an 
amendment to section 109 that says that the reverse should occur with treaty powers and with section 109 
powers.  If legislation is passed under a referral power or under a treaty power, section 109 should override only 
to the extent that the Commonwealth had the power but for the referral or the treaty, and the State overrides to 
the extent that it had the power before that treaty.  To some extent, that is what part 1.1A of the commonwealth 
Corporations Bill seeks to achieve by way of legislation in the commonwealth Act.  The recommendation of the 
committee was - 

The Committee recommends that should there be any future national scheme laws which involve the 
possibility of a section 109 Commonwealth Constitution inconsistency problem, the Government 
should ensure that the uniform legislation includes provisions such as those contained in Part 1.1A of 
the Corporations Bill 2001 (Cwlth). 

I think this may have been a good move, which may make it possible for the States and the Commonwealth to 
cooperate on national laws in the future.  I am not against national laws; they have a lot to recommend them.  
However, national laws enacted by the Commonwealth have an awful lot not to recommend them in view of the 
impact of section 109 of the Constitution.  Again, there is much to recommend using commonwealth legislation 
to enact treaties, but not so as to overrule state laws when the States would normally have had that power.  There 
is a real possibility of that occurring.   

Another constitutional amendment I suggested was one which dealt with the Hughes problem and which 
specifically facilitated national scheme laws.  I believe that if we were to ask the people of Australia whether 
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they would like an amendment to the Constitution that facilitated cooperation between the Commonwealth and 
the State Governments on a national basis, they would be happy to agree to that, provided all sides of politics, 
and all States, supported it.  That would preserve the independence of the States and allow a national scheme to 
operate in such a way that the Commonwealth would not have the central domination that it has had in the past 
whenever it has taken anything over.   
Part 9.6A needed to be changed because it is now a federal jurisdiction and the Commonwealth had to confer 
federal jurisdiction on both federal and state courts and provide for the exercise of that jurisdiction.  Those items 
are the three big differences in the Corporations Law.   

The Commonwealth, I think quite rightly, asked for a referral Bill that would not be too open to litigation.  In 
other words, it did not want the legislation to contain a huge number of controls over the exercise of the power in 
that legislation, because that would just lead to further litigation.  The Commonwealth wanted the control to be 
contained in the intergovernmental agreement.  I accept that.  However, that means that we need to have a very 
good intergovernmental agreement.  The first intergovernmental agreement left the Commonwealth without any 
control, and it fought that tooth and nail in the discussions.  The Commonwealth wanted to control the voting.  In 
the original draft, the Commonwealth did not want to consult us on anything it did, but it wanted us to consult it 
on everything that we did and on practically every piece of legislation that went through the Parliament.  The 
original draft provided also that after legislation had been approved in the ministerial council on corporations 
and had been trotted off to the Commonwealth Parliament, any State could amend the legislation without being 
in breach of the intergovernmental agreement.  That included the Commonwealth Government; it could 
introduce its own amendments to the Bill, and that would not be in breach of the agreement.  The 
Commonwealth Government had no obligation to oppose changes, or even to not introduce changes of its own.  
It did not matter whether it was the House of Representatives or the Senate; once legislation went out of 
MINCO, we might as well forget it; it had the rubber stamp, and the Commonwealth could apply it to anything it 
liked.  

I cannot say I am thrilled with the intergovernmental agreement, but it does address most of the problems that 
have caused me concern.  It is not as tight as I would have liked.  I imagine that the Commonwealth did not like 
various things to be done.  However, considering the starting point and the attitude the Commonwealth normally 
takes, the intergovernmental agreement is about as good as we are likely to get out of the Commonwealth.   
I strongly recommend that members read the intergovernmental agreement.  Everyone is saying that we need to 
pass this legislation, but it is a bit like Parkinson’s law: if we want to buy a garden shed, everyone talks about it 
for 10 hours; if we want to buy an aircraft carrier, everyone talks about it for 10 minutes.  We should not 
underestimate the importance of this legislation.  This legislation is a major change to the constitutional 
arrangements between the States and the Commonwealth, and it has been forced upon us by New South Wales 
and Victoria and by large business interests in the eastern States, with the use of some fairly mafia-like tactics.  
This legislation will not have a great deal of benefit for Western Australian businesses and corporations, nor for 
Western Australian people.  It is an unfortunate further step by the Commonwealth to dominate the States and 
reduce the input of local people into the things that matter to them.  However, as the committee said, and as I 
agree, we do not have an alternative.  Western Australia fought it as hard as it could, and it played a major part in 
getting a better deal than it looked like getting in the first instance.  I also fought it every inch of the way, and 
most of the things I fought for are now in the deal.  One matter that I mentioned was lost with the majority 
voting and was given away by Victoria and New South Wales.  Many of the other matters of which I argued at 
least the principle and said should be included are in the deal, although not necessarily as strongly as I would 
have liked.   
If a State is to be totally and utterly done over, it must try to reduce the impact as much as it can.  We as States 
have reduced the impact as much as we possibly can.  I do not like it; it does not give me any pleasure.  I cannot 
for one moment say that this is good legislation.  It is not; it is bad legislation, but the alternative is worse.  
Western Australia, without the support of Victoria and New South Wales, does not have the capacity to do 
otherwise.  One of the disadvantages of joining a federation is that it tends to be dominated by the majority 
population.  That is the reality of the matter.  That is how the lower House is formed.  Government is formed in 
that House and it tends to pay more attention to where the population is located.  In democratic terms one could 
say that that is what it should be doing.  It is not very satisfactory for us in Western Australia who suffer the 
consequences.  Western Australians are not listened to, are not heard, are not served and are not given the benefit 
of the enforcement regimes in the way that people in other States are given the benefit.  It is a reality of 
commonwealth government.  There are benefits in being part of Australia.  I suppose that is one of the costs that 
we must pay to be part of a larger polity, but it does not mean that we must like it.  It is remarkable in some ways 
that we got anything out of the deal at all.  It is remarkable that this is the way it went, considering the way in 
which the Commonwealth was saying it was going to go in the first instance.  It is a shame we did not claw back 
some extra power through the voting in MINCO.  We got a tiny bit back, but not much.  We could have done an 
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awful lot better, and we have done an awful lot better.  The net result is that this is a historic shift in power 
between the States and the Commonwealth, whether or not members like it.  Perhaps we should think about it a 
bit more than we have.  I accept that the reality of the matter is that we do not have much choice.   
The first Bill dealt with the reference of powers.  The second matter dealt with in the committee’s report is the 
intergovernmental agreement.  The next Bill I will deal with is the Corporations (Administrative Actions) Bill, 
which is the major, substantive Bill in the group of four.  It has always been known that, because of the 
limitations on the power of the Commonwealth, the States may have to keep introducing validating Acts from 
time to time.  We have introduced a few already, even in corporations powers.  We have had legislation 
whenever the Commonwealth has been incapable of legislating in the way it has purported, and members might 
recall what happened in the Family Court.  The case referred to on page 36 of the report indicates that that 
approach was supported by the High Court in the Queen v Humby, ex parte Rooney decision, which was a 1973 
case.  The States can state the law; they can state the parties’ position.  We might not be able to pass a law in 
which the Federal Court is vested with state jurisdiction.  For example, if the Federal Court exercises that state 
jurisdiction, and it subsequently says that it cannot exercise that state jurisdiction, we can declare the rights of 
the parties.  We have the right to declare anything.  Declaratory legislation is an ancient method of the 
Parliament to deal with issues.  It says that these are the rights of these people.  It does not matter what the law 
might have determined those rights to be; if the Parliament says that they are the rights, they are the rights.  If the 
court found this and that in a case, and the High Court said that it was not capable of doing that, the Parliament 
could say that the rights of the parties are this and that.  It can do that by reference to a non-decision of the court, 
as we can describe it in this instance.  By way of declaratory statements, the States can say what the rights of 
parties are, and they can do that without any requirement to give compensation, because that is something that 
impinges upon the federal Parliament.  Even if the federal Parliament wanted to declare rights, there is always 
the possibility that if it deprived people of their rights, it would have to pay compensation.  That would not be a 
very effective remedy, even if it could be done.   
This Corporations (Administrative Actions) Bill says that all these things were done in reliance upon previous 
state legislation which may not be affected - only “may” - because one of the things that became clear was that 
during all this argument the federal Government was placing enormous reliance on the Hughes case, saying that 
it meant this, it meant that and it had all these implications.  Interestingly enough, Hughes did not actually say 
that - that was the Commonwealth Government’s interpretation.  The Hughes case did not declare anything to be 
a problem; it simply indicated that under other circumstances it might not be.  The Commonwealth has blown 
this up out of proportion and has turned it into the most terrible thing. 
I attended the business law section of the Australian Law Council national meeting in Fremantle, where officers 
from the Australian Securities and Investments Commission told us all these incredible things that were 
happening.  A couple of lawyers employed by ASIC gave amazing political speeches.  I thought that this was a 
great piece of propaganda, but I am pleased to say that many of the other people, including judges, academics 
and practising lawyers, did not agree that that was what was being said by Hughes - it was just that one could see 
all sorts of terrible futures if one wanted to, and of course lawyers are very good at talking about all the ruin that 
can come about from extreme interpretation of matters. 

We regularly said that we believed the Commonwealth was overselling Hughes.  The only reason a lack of 
confidence was being felt in the business community was that the Commonwealth was going around destroying 
confidence by spreading alarm and discord throughout the business community.  I have been receiving letters 
from the business community parroting what it has been told by the Commonwealth, which we knew was not 
true.  The business community would parrot it because of what it had been told by Mr Costello and Mr Hockey.  
Interestingly, I did not receive letters from really big corporations that have their own in-house lawyers; they 
knew that what Mr Hockey and Mr Costello were saying was absolute nonsense.  This was mainly coming from 
the people who did not have in-house lawyers, and they were relying on what they had heard from the 
Commonwealth Government. 

What happened after we agreed?  Funnily enough, the Commonwealth does not seem to think that Hughes is 
much of a problem now.  The committee has noted this.  In this legislation, and also in some other legislation 
that is coming through, the Commonwealth does not seem able to find any Hughes problems.  It relates only to 
Corporations Law; all the others can be solved by making sure we do not confer obligations and duties on 
commonwealth officers; we just give them powers, and that seems to solve the problem.  It is funny that this did 
not seem to work with the corporations powers.  Why?  A slightly different agenda operates as far as 
Corporations Law is concerned.  Once we said we would refer the matter, once it came to the crunch, suddenly 
there was not a problem with Hughes.   

Members will find that we have solved most of the problems by little amendments to some of these Acts and by 
retrospective validation.  This major Bill is a very significant retrospective validation of what might be invalid 
but not too many people think is invalid under the previous legislation.  The Legislation Committee specifically 
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recommends that the Corporations (Administrative Actions) Bill 2001 be adopted, but it also specifically refers 
to retrospective conditions.  The reason for that is that the intention is to preserve what is believed to be existing 
rights rather than to exercise what are existing rights, and it gives effect to the law as it was in the original 
intention of the Parliament.  So, we passed the law.  If it turns out that that law is not effective - and we do not 
believe that it is ineffective - and if it were to go to court, which it never will because of this particular Bill, then 
we would give effect to what we thought we were giving effect to when we passed the law in the first place. 
The other two pieces of legislation dance around the outside of these two pieces of legislation.  One thing that 
has continued to happen over the years is that various provisions continue, notwithstanding that new provisions 
come into effect.  I can probably best illustrate this by reading chapter 5 of the report.  It reads - 

5.1 The Corporations (Ancillary Provisions) Bill contains transitional provisions relating to state 
law superseded by commonwealth law: 

“. . .  if an existing Western Australian Act expressly has an exclusionary effect by virtue of 
which the current state Corporations Law does not apply to it in particular 
circumstances, the proposed commonwealth Corporations Act 2001 will preserve that 
position.” 

5.2 The second reading speech of Hon Nick Griffiths also notes that the Bill: 

“. . . translates references in Western Australian legislation to the old state 
Corporations Law regime which are now to be read as references to the new proposed 
commonwealth corporations legislation.”   

5.3 The Corporations (Consequential Amendments) Bill 2001 makes specific reference to 
updating existing references, while this Bill contains general savings provisions which state 
that current Western Australian laws are deemed to expressly say that they have an 
exclusionary effect. 

One of our problems is, as I have said, that part 1.1A allows us to have an exclusionary effect.  What we then say 
is that it is deemed to have an exclusionary effect.  I understand that some amendments that will be proposed by 
the Government will give that exclusionary effect to a large amount of legislation which had not previously been 
contemplated as needing it.  That is my quick reading of it.  It continues - 

5.4 Transitional provisions are temporary in nature and are spent when all the past circumstances 
that it is designed to deal with have been dealt with. 

I suggest that everybody read chapters 5 and 7 of the report of the Standing Committee on Legislation into these 
two Bills.  Chapter 7 reads - 

The second reading speech . . . identifies that the Bill: 

“. . .  amends over 100 Acts - 
I suppose it will now be about 140 Acts after the amendments come in  - 

- that contain references to the Corporations Law, or to a previous Corporations Law scheme, 
or that otherwise need amendment because of the change from a state-based to a 
commonwealth-based system of Corporations Law.   

. . . The alternative, and less satisfactory, approach would have been to rely on interpretation 
provisions of a general nature without direct amendment of individual Acts. 

The net result of all of this is that this is probably the nail in the coffin of state involvement in Corporations Law.  
It is also the continuation of a further deterioration in services in Western Australia.  We seem to get that in 
every single area of commonwealth activity.  I do not think that it is confined to Corporations Law.  Tax law and 
any other enforcement law seems to be a bit light-on in Western Australia.  It will certainly be a continuation of 
the lack of decision-making power in Western Australia.  Again, I do not think that is any different from any 
other area of commonwealth responsibility.   

People must always trot over to Canberra if they want to speak to anybody who is able to make decisions.  That 
is easy to do for people who live in Melbourne or Sydney but it is not so easy for those of us who live in Perth.  
It is one of those things where I suppose, unfortunately, one becomes a bit tired of fighting the fight and trying to 
get change.  I think there was at least some ground gained in this instance.  It is a bit like the question of 
ministerial councils.  Ministerial councils occasionally move around from State to State.  One of the things that 
happens is that it is always suggested that in between, if there are any special meetings to be held, it is easier if 
people go to Melbourne or Canberra for them because it is more convenient for everybody.  It is funny that nine 
times out of 10, ministerial councils will meet in the eastern States because it is convenient, and when the tenth 
time comes up when everybody should come over to Western Australia to meet, it becomes too far to go.  The 
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fact that the other nine times the Western Australian representative had to fly to Sydney or Canberra to attend 
ministerial councils seems to have escaped them. 

The reality of the matter is that the perspective of federal relations is very much from the point of view of people 
who live in the other States.  It is not a matter of nastiness or maliciousness; it is just a matter of not 
understanding what it is like to live over here and not understanding the disadvantages that we have in dealing 
with a Commonwealth Government that does not seem to care too much about staffing, spending enough money 
or enforcing things over here.  It is an unfortunate reality of our federal system.  Perhaps, one day, Western 
Australia will be a much more populous State - probably not in my time, although I have done my bit - and more 
attention will be paid to us.  It is not likely to happen in the near future and we can expect more of the same for 
the next few decades.  I support the passage of these Bills. 

HON DEE MARGETTS (Agricultural) [9.21 pm]:  The Bills are amendments to very complex commonwealth-
state arrangements.  The decision to deal with these Bills came with a request for the Legislative Council to pull 
out all stops because of time constraints.  My colleague Hon Giz Watson and other members of the Legislation 
Committee worked very hard to get the report to the Legislative Council in order for all members to have an idea 
of the issues and recommendations in time for the Legislative Council to deal with the Bills.  Hon Peter Foss 
expressed concerns that this is just another step along the way of commonwealth-state relations in areas where 
there is uncertainty with the way legislation is drafted.  As has been mentioned in a number of reports, there is 
uncertainty about the way the commonwealth Constitution is drafted and the way it affects these issues.  The 
Constitution was drafted a long time ago and the people who drafted it did not foresee the kind of complexities 
that we now face.  It could be argued, and it is certainly my view, that it is time that, at a commonwealth and 
state level, the Constitution was looked at to determine what we want in the future. 
Hon Peter Foss:  I was not suggesting there was any problem with the Constitution, only the Commonwealth. 

Hon DEE MARGETTS:  There have been suggestions in the reports that part of the way of dealing with this 
issue is to clarify the commonwealth Constitution.  I was only putting in my two pennyworth by saying that we 
need to look at not only corporate powers but also the whole range of powers in the commonwealth Constitution 
and commonwealth-state arrangements.  We are now in a new millennium; we are moving away from a 
constitutional monarchy and we need to look to our future.  We should not have just a minimalist view of 
swapping over our head of state.  We need to revisit constitutional issues and obtain clarification.  We need to 
look at corporate powers and a range of other issues including land, the environment and so on.  It is clear that 
there are not many members of the Legislative Council who think that these are good Bills.  There are not too 
many members of the Legislative Council who are happy about revalidating Bills that they were not happy with 
in the first place.  It is clear that there is uncertainty about the limits of the powers that the Commonwealth is 
given in this type of legislation.  In relation to corporate powers it tends to be a one-way street.  I quote from 
some of the observations of the report - 

Experience has shown that these corporations arrangements lead to a gradual erosion of services and the 
removal of decision making power to the eastern states.   

. . . the Commonwealth with the agreement of only two States can alter the constitutional arrangements 
between the Commonwealth and the States with regards to corporations . . .  

The 21 day consultation period on proposed amendments effectively gives the State and the State 
Parliament no meaningful input into those amendments. 

The Draft Agreement is as important as the legislation itself in determining what the effect of this 
scheme is. 

Partial termination is the only effective power the State has to enforce compliance by the 
Commonwealth with the Draft Agreement. 

I think Mr Foss in his submission explained that that is a bit like the State holding a gun to its head.  I quote 
again - 

The Committee is concerned that the Commonwealth Parliament has the ability to make amendments 
inconsistent with those agreed to in MINCO, although there are some protections . . .   

That protection is limited.  The area of industrial relations was mentioned to clarify that it is not something the 
federal Government can take over wholly, but one wonders whether every other thing we would like to clarify 
should also have been mentioned.  The complexities and concerns were expressed by the committee and by Mr 
Foss on behalf of the Opposition - 

The DEPUTY PRESIDENT (Hon George Cash):  The custom in this House is to say “Hon Peter Foss”. 
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Hon DEE MARGETTS:  - and by Hon Peter Foss, as is the custom in this House.  Given the efforts of the 
committee, we were not impressed to find, just before we came into the Chamber, that the Government has 17 
pages of amendments.  We looked for the explanatory memorandums for those amendments and found only one 
page of explanation for one page of the amendments.  We could not find the explanatory memorandums for the 
other 16 pages.  Given the efforts of the committee and this Chamber to deal with this legislation as conveniently 
as possible for the Government, and given the gun to the heads of the States and, I guess, the Commonwealth for 
not fixing these muck-ups earlier, the Government should provide an official explanation as to why this is the 
case.  It might have something to do with cutbacks in staff; I do not know why it has happened.  I have carefully 
looked through the committee’s report to find any indication that the committee was given a hint that the 
Chamber would be dealing with not only the legislation, but also a considerable raft of amendments.  Funnily 
enough, there is no such hint.  Nothing in this report indicates that the Attorney General informed the committee 
that further amendments to Acts would be introduced. 

I was advised this evening that the Government thinks it has now got it all sorted.  I have seen a few medical 
soapies on television in which a cancer patient is told the doctor thinks he has got it all and the patient should be 
able to live a perfectly healthy life.  Funnily enough, none of us is breathing easily.  My colleague Mr Chapple 
indicated, as expeditiously as he could in the “no time” available to him, that he went to the research service to 
try to find out which particular Bills were to be amended.  I provide an outline of those parts of the legislation 
that are to be amended and that were not made available to us: section 5A of the Business Names Act is to be 
amended by deleting section 5A(1)(c) and inserting a new paragraph; section 35 of the Employers’ Indemnity 
Supplementation Fund Act is to be repealed; section 72 of the Gold Corporation Act is to be amended; section 
55(4) of the Housing Act is to be repealed; and section 6(4) of the Limited Partnerships Act is to be repealed.  
We were not able to get a copy of any of those.  These are all different Acts.  We were unable to get copies of 
sections 4(4)(a)(i) and (7)(a)(i) of the Petroleum (Registration Fees) Act, the same numbered sections of the 
Petroleum (Submerged Lands) Registration Fees Act, and sections 60(1) and 145 of the Supreme Court Act. 
What kind of responsibility would this Chamber have if, with a nod and a wink, it were to say that this 
legislation is fine, it is just more of the same and we on this side of the Chamber accept the Government’s word?  
I have been in situations like that and have tried to work through them with the best of intentions.  I am not 
saying there is evil intent in this legislation, but the reality is that we bear some responsibility for this legislation.  
I can see from the numbers in this Chamber that the Government will not oppose its own amendments.  I heard 
from Hon Peter Foss that those on his side of the Chamber do not oppose the amendments.  However, I put on 
the record that the Greens (WA) are, as an advertisement on TV states, not happy.  We are not happy in that we 
oppose this non-explanatory memorandum of 16-plus pages.  We believe the responsibility of this Chamber is 
not properly served if the Government acts in this way.  We have a long memory.  I am not saying that the 
Greens have legislative amendments available right on the dot, but there will be times when we will propose 
amendments to complex legislation that will come into this place.  We will not be happy to hear from a 
government minister then, or subsequently, that we have given insufficient notice, given the few resources we 
have in the situation we are in with the balance of power.  The Greens and I will remember these amendments 
and whoever is responsible for them.  We do not have an entire Attorney General’s department behind us, and 
nor do we have the assistance of advisers as has the Government.  These amendments should be put forward 
subsequently in the form of another amendment Bill.  We do not support this way of operating so early in the 
parliamentary year.  The contempt that either the Government or the Attorney General’s department believes is 
appropriate for this Chamber is unacceptable. 
HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [9.32 pm]:  I thank members for 
their support of the Bills.  I note the comments of Hon Dee Margetts.  I find it unacceptable to be presented with 
these amendments at this stage, but my instructions are to proceed. 
Question put and passed. 
Bills read a second time.  
 


